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BILLS PASSED:
EFFECTIVE
AUGUST 1, 2022

HB 59
(Rep.
Gregory
Miller)



Repeals fees and mileage rates for
witnesses residing or employed within the
same parish (or outside the parish but within
25 miles) of the Courthouse.

HB 184
(Rep.
Gregory
Miller)



Provides rule changes to the recusal of
Judges.



Requires Judges to act within seven (7) days
of a motion.



Allows Judges to deny a motion to recuse that
fails to set forth a ground for recusal without a
hearing or appointment of another Judge but
requires written reasons to be provided.

HB 93
(Rep. Larry
Frieman)



WORKERS COMPENSATION RULE CHANGE:


Provides that if parties, represented or
unrepresented, agree to a continuance of a
mediation, trial, or hearing, the workers’
compensation Judge shall grant the
continuance.

HB 239
(Rep. Larry
Frieman)



WORKERS’ COMPENSATION RULE CHANGE:


Requires workers’ compensation Judges to
grant joint motions to stay.



Stay will remain in effect as long as the parties
jointly agree.

HB 124
(Rep.
Nicholas
Muscarello)



Allows for any hearing on a motion or
exception to be conducted by any
audio/visual means at the discretion of the
Court.



If witness testimony is necessary, a party
may request for the hearing to be
conducted in person.



A Judge trial may be conducted by any
audio/visual means with the consent of all
parties and permission of the Court.

HB 164
(Rep.
Thomas
Pressly)



Provides for electronic filing in District Courts.



Pleadings deemed filed on the date and time
indicated on the fax transmission receipt from
the Clerk of Court.



If the Clerk claims they did not receive it, the
filing party may file a contradictory motion to
present other evidence showing when the
pleading was faxed.

HB 264
(Rep. Alan
Seabaugh)



Requires the original petition and any
supplemental or amended petitions to be
served on any new defendants named in
supplemental or amended petitions.

WORKERS’
COMPENSATION:
BILLS NOT PASSED

HB 56



Repeals the Louisiana Workers’
Compensation Advisory Counsel



The WCAC is currently composed of 17
members appointed by the governor and
tasked with monitoring workers’
compensation laws and providing a report
to the governor and legislature on the
implementation and administration of
present laws with specific
recommendations at least 30 days prior to
the convening of the regular sessions.



WCAC also reviews and makes
recommendations to the Governor on any
proposed rules affecting workers’
compensation claims.

(Rep. Larry
Frieman)



HB 56
(Rep. Larry
Frieman)
(Cont’d)



Current membership consists of:


Two (2) representatives of labor,



Two (2) representatives of business,



One (1) representative of self-insured industries,



One (1) defense attorney,



One (1) plaintiff attorney,



One (1)member of the Louisiana State Medical
Society,



Five (5) members from the general public,



One (1) member from the Louisiana Orthopedic
Association,



One (1) member of the Chiropractic Association of
Louisiana,



One (1) representative of the Louisiana Psychological
Association, and



The Assistant Secretary of the OWCA.

RESULT OF BILL: Passed in House; was pending
before Senate.

HB 94



Provides for reimbursement of implants in surgical
procedures.



Requires that only the hospital or ambulatory
surgery center order the implant.

(Rep. Larry
Frieman)



Hospital or surgery center must submit the original
manufacturer's invoice detailing the amount paid
by the hospital or surgery center.



If the implant is only available through a distributor
and cannot be purchased directly from a
manufacturer, the hospital or surgery center shall
submit the original invoice or distributor’s invoice
detailing the amount paid.



Reimbursement shall consist of the invoice amount
paid, plus 20%.



RESULT OF BILL: Pending before Committee on
Labor and Industrial Relations.

HB 176
(Rep. Larry
Frieman)



Expands Section 1123 to allow for
Independent Medical Examiners to address
whether the alleged injury or disability was
caused by the alleged work accident.



Allows the parties to agree on choice of
physician.



Requires request to be made prior to a
pretrial mediation.



RESULT OF BILL: Failed to pass in the House.

HB 467
(Rep. Larry
Frieman)



Amends Section 1232 to remove
entitlement to death benefits for “other
dependents” than those enumerated.



Thus, limiting death benefits to spouse,
child, parent, or sibling.



RESULT OF BILL: Passed House, was pending
before Senate and referred to Committee
on Labor and Industrial Relations.

HB 306
(Rep. Kyle
Green)



Requires Employers and Insurers to not be unreasonable in
approving a final good faith third-party settlement under
Section 1102.



“Unreasonable” means the amount of the settlement is
greater than the discounted value of future compensation
and medical benefits.



If refusal to approve is deemed “unreasonable,” all of the
following would occur:


Employer’s credit against future compensation would be
reduced by 50% of the portion of a subsequent judgment
obtained against the third-party defendant in excess of
the final good faith settlement offer.



Employee entitled to reasonable attorney’s fees for the
portion of the judgment in excess of the good faith
settlement offer.



If more than one (1) third-party was named in suit, limitation on
the credit would only be applicable to a third-party tendering
a final good faith settlement offer.



RESULT OF BILL: Involuntarily deferred in House Committee on
Labor and Industrial Relations.

HB 480
(Rep.
Randal
Gaines)



Retains present law under Section 1204,
providing that payment of benefits is not an
admission of liability.



However, adds a rebuttable presumption
of compensability to attach 90 days
following an accident.



RESULT OF BILL: Involuntarily deferred in
Labor and Industrial Relations Committee.

HB 503
(Rep.
Randal
Gaines)



Retains present law allowing for appeal of
Medical Director’s decision within forty-five
(45) days.



Adds a penalty of $50.00 per day for failure
to authorize treatment which has been
approved by the Medical Director if no
appeal was filed, beginning sixty (60) days
from Medical Director’s approval.



RESULT OF BILL: Withdrawn.

SB 310
(Senator Jay
Luneau)



Provides cost of living increases for
permanent total disability benefits.



Originally included TTD benefit COLA
increases but was removed to only apply to
PTD.



Adjustments will be based on current state
average weekly wage and will be made
every August.



RESULT OF BILL: Was pending in Senate.

OTHER BILLS NOT
PASSED

HB 13
(Rep.
Richard
Nelson)



Provides for a two (2) year prescriptive
period for tort actions arising out of
operation or control of a vehicle.



Prospective application only.



RESULT OF BILL: Referred to House
Committee on Civil Law and Procedure.

HB 91
(Rep.
Nicholas
Muscarello)



Allows for the presentation of witness
testimony at Trial by any audio-visual
means.



Requires that consent not be unreasonably
withheld.



RESULT OF BILL: Passed in House; was
pending before Senate.

HB 117
(Rep.
Michael
Echols)



Prohibits the Louisiana Department of
Health or any licensing board or
commission from prohibiting or restricting
the prescribing, administrating, or
dispensing for off label use of, a drug that
has been approved for a specific use by
the FDA.



RESULTS OF BILL: Passed in House;
conference committee report adopted by
Senate.

HB 412
(Rep.
Jonathan
Goudeau)



Requires verification of attendance at
employment interviews and allows for
revocation of unemployment for failure to
attend without good cause

PENDING
SENATE
FINAL
PASSAGE



Guns - Initially would have removed the
need for a concealed carry permit.


After the Uvalde, Texas shooting, transitioned
to instead allow the arming of school
teachers
and
administrators
who
volunteered.

OTHER BILLS THAT PASSED


Abortion - Criminalizes abortion; up to ten (10) years for anyone who
performs procedure.


In June 2022, Judge Robin Giarrusso of Orleans District Court placed a
temporary restraining order on the state, on the basis that the law is
unconstitutionally vague. A hearing was set for July 8th.



On July 8th, another Orleans District Judge Ethel Julien did not extend the
temporary restraining order to block the Louisiana state ban on abortion.



The case was also transferred to Baton Rouge, saying it was filed in the
wrong jurisdiction.



Judge Donald Johnson East Baton Rouge District Court issued a temporary
restraining order blocking the trigger laws, pending a preliminary injunction
hearing.

Budget - Annual raise for teachers and support workers; $300 mm
toward a proposed new bridge in Baton Rouge over the Mississippi River
 Transgender Athletes - Prohibits transgender women and girls from
competing on college and K-12 female athletic teams.


WAIT!!!!
THERE’S
MORE……..

Martin v. Thomas, 2021–C-01490
(La. 6/29/2022)




Case addresses whether an employer is
entitled to summary judgment on a direct
negligence claim if the employer stipulates
that an employee was in the course and
scope of employment.
The Court held that a plaintiff may maintain
claims against an employer for vicarious
liability and direct negligence (in hiring,
supervising, training, retaining, or entrusting)
even when an employer stipulates to course
and scope of employment.



The Court reasoned that the comparative
fault regime established in Civil Code Arts.
2323 and 2324 require a court to assign an
appropriate percentage of fault to each
person who caused the damage.



The initial assessment is not bypassed by the
employer-employee relationship and/or the
imposition of vicarious liability on the
employer.



The assessment of fault is to be made first,
and then, if the employee was in the course
and scope of employment, the employer
becomes financially responsible for the fault
under respondeat superior.



This imposition of financial responsibility does
not change the manner of assessing fault.



The Court agreed with the principle that an
employer cannot be liable under a direct
negligence theory if the employee is not
negligent (or otherwise at fault).

Lowery v. St. Francis Medical Center, 54513-CA (La. App. 2 Cir. 5/25/2022)


Plaintiff alleged she was exposed to toxic
chemicals that were used to clean the
hospital room across the hall from her
husband’s hospital room.



The Trial Court found in favor of the
hospital, reasoning that the Plaintiff was
prone to exaggeration, and that she did
not seek medical treatment for sixteen
(16) days.



The Trial Court also determined that there
was no medical testimony to
demonstrate that the inhalation caused
Plaintiff’s symptoms, or that the Plaintiff
had some unique condition that made
her particularly sensitive to aerosolized
exposure.



The Second Circuit Court of Appeal
affirmed.

Tromatore v. Jefferson Parish Hospital Services District
No. 2 d/b/a East Jefferson General Hospital, et. al.,
21-CA-551 ( La. App. 5 Cir. 05/26/2022)


The Trial Court found that the base
of a light pole was not an open
and obvious danger as it was
indistinguishable from the
concrete walking surface.



The base of the light pole and the
concrete surface were both a
dark color due to black mold and
dirt.



The Court also noted that the
absence of prior knowledge is not
a bar to recovery.



Judgment in favor of Plaintiff was
affirmed.

Badeaux v. St. Tammany Parish Hospital Service
District No. 1 d/b/a St. Tammany Parish Hospital, 2021CA-1229 (La. App. 1 Cir. 6/3/2022)


This case involves the statutory
employer doctrine in Louisiana
workers’ compensation claims.



Louisiana adopted a broad version
of the statutory employer doctrine,
and expressly extends the
employer’s compensation obligation
and its corresponding tort immunity
to a “principal” which is also referred
to as a “statutory employer.”



The contract which provided the
statutory employer claims had
expired at the time Plaintiff was
injured, but both parties continued
to conduct business as normal.



The Court of Appeal agreed that the
Defendant was not the statutory
employer of the Plaintiff under the
written contract provision in La. R.S.
23:1061(A)(3).



However, the tow contract theory
applied as Defendant entered into a
contract with a patient for a surgical
procedure, and in order for
Defendant to fulfill its contractual
obligation to perform the procedure,
the Defendant entered into a
contract with Plaintiff’s direct
employer to perform part of the
work.



Summary Judgment in favor the
Defendant affirmed.

McKay v. State of Louisiana, Dept. of Health and
Human Services, 21-471 (La. App. 3 Cir. 6/1/2022)


Workers’ compensation claim.





The decision of the Medical Director may
be overturned when it is shown, by clear
and convincing evidence, that the
decision was not in accordance with the
provisions of La. R.S. 23:1203.1.

The Third Circuit Court of Appeal held
that the Workers’ Compensation Judge’s
decision to reverse the Medical Director’s
decision and grant Claimant the
requested surgery was not in error.



The Appellate Court reasoned that the
Claimant complained of left thumb
discomfort and was provided with
conservative treatment.



And to top it off……



The Medical Director denied a surgery
request because the procedure was not
listed in the guidelines.



However, the Workers’ Compensation
Judge reversed, opining that arthrodesis
of the thumb carpometacarpal joint is
contained in the ODG, which satisfies the
criteria of La. R.S. 23:1203.1(D) and (M)(1).



The Appellate Court found that the
Workers’ Compensation Judge was not
manifestly erroneous in awarding
attorney’s fees and costs.

Batiste v. Minerals Technology, Inc., 21-795 (La.
App. 3 Cir. 6/8/2022)


Penalty and attorney fee issue.



A court should not award penalties
and attorney fees if the employer
presents a “serious defense” in
“good faith.”




This is an interesting interpretation to
the “reasonable basis” language
generally used in penalty & attorney
fee claims.

Unfortunately, the employer did not
prove that it offered the claimant
the opportunity to return to modified
duty and did not “reasonably
controvert” the claims for medical
and indemnity benefits.



The Third Circuit Court of Appeal
disagreed with the argument that
the payments his employer made to
him for vacation pay represented
wages in lieu of compensation, and
that the employer’s failure to
continue payments to him thereafter
constituted the discontinuance of
indemnity benefits.



The maximum of $8,000 in penalties
was awarded.



The attorney fee award was
increased from $5,000 to $46,800.

Howard v. Rio Sol Nursing Home, WCA 21824(La. App. 3 Cir. 3/15/22)


The claimant failed to prove her
entitlement to TTD benefits as the
only objective medical evidence
introduced to support her claim
was the medical records and
deposition testimony of her pain
management physician. In
assessing entitlement to SEB’s,
“whether a job is available in a
reasonable geographic region
may depend on such factors as
the nature of the region, whether
in a city or rural area, whether the
claimant drives or has a license,
and the availability of public
transportation.”



It was unreasonable for the
Workers’ Compensation Judge to
find that a job which required the
claimant to travel approximately
80 miles round trip per day, given
her chronic pain and medication
use. Since the employer failed to
meet its burden to defeat the
claim for SEB or establish earning
compacity, the claimant was
entitled to SEB based on a zeroearning capacity.

Gotte, Jr. v. Air Conduit, LLC and Amerisure
Insurance Company, 22-21 (La. App. 3 Cir.
5/18/22)


LA. Rev. Stat. 23: 1226 (B)(3)(c) permits
employers to reduce SEB to claimants
who refuse such rehabilitation services.



There exists a long history of litigation as to
the issue of "conflict of interest” of case
managers’ and vocational rehabilitation
counselors’ statutorily mandated duties to
provide rehabilitation services, versus the
rights of injured employees to receive
proper and fair rehabilitation services to
assist and enable each employee “to
return to suitable employment,” pursuant
to La. Rev. Stat. 23:1126(B)(1) and
23:1226(B)(3)(c).



The issue of any alleged conflict of
interest resulting in a reduction of an
injured employee’s benefits, pursuant to
LA. Rev. Stat. 23: 1226 (B)(3)(c), although
penal in nature, shall be reviewed on a
case-by-case basis therein.



The Third Circuit Court of Appeal found
that there was sufficent evidence to
support the finding of the Workers’
Compensation Judge, that the claimant
failed to cooperate with vocational
rehabilitation services, thereby warranting
the Defendants’ reduction of his
indemnity benefits.



The Workers’ Compensation Judge has
great discretion in determining whether
to allow the introduction of evidence in a
workers’ compensation matter, and such
rulings will not be disturbed on appeal in
the absence of an abuse of discretion.
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